CONSUMER DEFENSE
GROUP ACTION

- 950 South Coast Drive, Suite 220
- Costa Mesa, CA 92626

. Phone Number: (714) 850-9390
Facsimile: (714) 850-9392

March 21, 2006

Second 60 Day Notice of Intent to Sue BANK OF AMERICA Under
Health & Safety Code Section 25249.6

Consumer Defense Group Action, a California corporation (hereinafter “CDG” or the
“Noticing Party”) hereby provides a Second Notice of Intent to Sue Under Health & Safety Code
Section 25249.5 (the “Notice™), following the provision of a prior Notice, to Kenneth D. Lewis,
Chairman, CEO and President of Bank of America Corporation (hereinafter referred to as
“BANK OF AMERICA” or “the Violator” or “YOU” or “YOUR?”), as well as the individuals
and governmental entities on the attached proof of service. The Noticing Party may be
contacted through its counsel, Anthony G. Graham, at the above address.

This Second Notice is intended to inform BANK OF AMERICA that it has violated and
continues to violate, despite the prior Notice, Proposition 65, the Safe Drinking Water and Toxic
Enforcement Act (commencing with Health & Safety Code Section 25249.5) (hereinafter
“Proposition 65") by failing and refusing to post clear and reasonable warnings at each of the
facilities listed on Exhibit A hereto (which are owned/leased by BANK OF AMERICA )
(hereinafter individually as “the Facility” or collectively as “Facilities”) that the smoking of
tobacco products occurs at the Facilities, which may foreseeably expose customers, visitors and
employees to tobacco smoke in the areas where smoking occurs and/or is permitted.

Summary ef Violation:

This Second Notice concerns YOUR failure to warn YOUR customers, employees and
visitors to YOUR facilities, prior to any potential exposure, that tobacco smoking occurs at the
facilities and thus any such person “may foreseeably” be exposed to tobacco smoke while using
the facility. Under Proposition 65 YOUR duty is to provide a clear and reasonable warning,
prior to exposure, to all persons who “may foreseeably” be exposed if they come onto the
property when someone is smoking on the property. See, e.g., Tit. 22, Div. 2, section 12601 [“An

‘environmental exposure’ is an exposure which may foreseeably occur as the result of contact
with an environmental medium. . .”}.

Proposition 65 requires that when a party, such as YOU, has been and is knowingly and
intentionally exposing its customers, the public and/or its employees to chemicals designated by
the State of California to cause cancer and reproductive toxicity (“the Designated Chemicals”) it
has violated the statute unless, prior to such exposure, it provides clear and reasonable warning
of that potential exposure to the potentially exposed persons (Health & Safety Code Section
24249.6). Tobacco smoke is one of the Designated Chemicals.



The Violation:

In the ordinary course of business YOU control much of the conduct and actions of
YOUR customers, visitors and employees at each of the facilities listed on Exhibit A to this
Notice (hereinafter, “the Facilities”). One of the actions YOU control is whether or not to
prohibit YOUR customers, visitors and employees at each of the Facilities from smoking
cigarettes and cigars, something which would be easily accomplished by the posting of “No
Smoking” or “Smoking Prohibited Signs”. In fact, at certain designated areas at each of the
Facilities YOU have prohibited smoking and have posted signs barring smoking in those areas,
which are the interiors of the Facilities. However, YOU have also chosen to permit YOUR
customers, visitors and employees at each of the Facilities to smoke cigarettes and cigars in
certain areas. Those areas are the entrances to the Facilities, where persons are allowed to
congregate and smoke, and the areas surrounding the partially-covered/uncovered ATM
machines where YOU conduct business at the locations in the attached Exhibit A. In those areas
YOU have chosen to allow YOUR customers, visitors and employees to expose each other and to

be exposed to tobacco smoke via the breathing of second hand tobacco smoke and via contact
with their skin and clothing.

YOU have however ignored the requirements of Proposition 65 and have failed to post
clear and reasonable warnings at those areas so that YOUR customers, visitors and employees,
who may not wish to be exposed, can be warned that, upon entering and/or using the bank
facilities in those areas, they may foreseeably be exposed to tobacco smoke. This Notice is
limited to those areas where the statute can be enforced by YOU, which are the identified areas
at the Facilities, and to those tobacco smoke exposure which may foreseeably occur to

individuals on the premises from tobacco smoke emitted by persons in the identified areas at the
Facilities.

There is nothing complicated about this claim. As anyone would testify, itis a
commonplace experience of every Californian, be they an office worker, YOUR defense counsel
or even a trial judge, that one must often walk through a cloud of tobacco smoke before entering
a commercial building or business, especially in the morning or at lunchtime. Given the

universal knowledge of this fact, there is no excuse for allowing such conduct without a warning
for those areas where such conduct is known to occur.

Persons representing CDG hz‘n'le ruvesrigated YOUR Facilities during July and August,
2005 (hereinafter referred to as the “Investigation Period”). Those investigations showed the
following;

YOU own and/or lease the Facilities;

YOU have more than nine employees;

The smoking of tobacco products occurs in the areas identified in this Notice, that is,

the entrances to the Facilities, and the areas surrounding the ATM machines where

YOU conduct business at the locations in the attached Exhibit A (“the Noticed

Areds”)

4. When smokmg occurs m the Notrced Areas other persons in the Noticed Areas, such
as customers employees and visitors may foreseeably be exposed to tobacco smoke
at the Facrlrty, }

5. YOU know that such actrvrty occurs because YOU provide janitorial services and/or

cigarette disposal containers in the Noticed Areas for the clean up of cigarette

bali S



butts/waste, and YOU monitor the Noticed Areas with security and other personnel
as well as film the Noticed Areas with YOUR security cameras;

6. YOU do not have and have never had in place a Proposition 65 warning for the
Noticed Areas.

The lead agency for Proposition 65 enforcement is OEHHA. OEHHA has conducted
monitoring tests at various outdoor locations, including the outside entrances to commercial
properties and businesses. The report prepared by OEHHA and after full and complete testing of
relevant outdoor tobacco smoke exposures, in support of its recent determination that tobacco
smoke (or “ETS”) is a “toxic air contaminant,” a report and findings which have been highly
publicised in the media, concludes as follows,

“Non-smokers are exposed to ETS in several different environments, such as outside
office buildings, schools, businesses, airports and amusement parks. The ARB
monitored outdoor nicotine (a marker for ETS) concentrations in those environments and

found that some of the highest nicotine monitoring results are comparable to those
found in smoker's’ homes."

In the areas noted YOUR customers, visitors and employees therefore may foreseeably
be exposed to tobacco smoke via the breathing of second hand tobacco smoke and via contact
with their skin and clothing. For YOUR assistance I have enclosed the California EPA Air
Resources Board “Fact Sheet” as to “Environmental Tobacco Smoke as a Toxic Air
Contaminant”. A full copy of the OEHHA report is available at www.arb.ca.gov/homepage.htm.

The investigation by CDG at the Facilities showed that YOU have failed to either
prohibit smoking or to post clear and reasonable warnings in the areas noted above where
smoking occurs so that YOUR customers, visitors and employees, who may not wish to be
exposed, can be warned that, upon entering any of those areas, they may be exposed to tobacco
smoke, a chemical known to the State of California to cause cancer and/or reproductive toxicity,
and which is emitted by smokers. in those areas.

It is clear therefore that for the entire period of time that YOU have owned and/or leased
the Facilities prior to the Investigation Period, YOU failed to either prohibit smoking or to post
clear and reasonable warning signs at the Facilities in compliance with Proposition 65. Given
that the maximum period of potential liability pursuant to Proposition 65 is four years, this
Notice is intended to inform YOU that YOU have been in violation of Proposition 65 from the
time period from four years prior to the last date of the Investigation Period noted above, for
every day upon which YOU owned and/or lease any listed Facility.

The written reports prepared by the investigators for CDG, prepared contemporaneously
with the investigations conducted during the Investigation Period, together with supporting

scientific data as to outdoor tobacco smoke exposures, have been provided to the Office of the
Attorney General responsible for Proposition 65 enforcement.

Environmental Exposures:
While in the course of doing business, at the locations in the attached Exhibit A, for up

to four years prior to 03/01/2006, YOU have been and are knowingly and intentionally exposing
its customers and the public to tobacco smoke and other chemicals listed below and designated



by the State of California to cause cancer and/or reproductive toxicity without first giving clear
and reasonable warning of that fact to the exposed persons (Health & Safety Code Section
24249.6). The source of exposures is tobacco smoke from persons on YOUR property who
smoke thereon in the Noticed Areas. The areas where exposures occur are the entrances to the
Facilities and the areas surrounding the ATM machines where YOU conduct business at the
locations in the attached Exhibit A.

Occupational Exposures:

While in the course of doing business at the locations in the attached Exhibit A, for up to
four years prior to 03/01/2006, YOU have been and are knowingly and intentionally exposing its
employees to tobacco smoke and other chemicals listed below and designated by the State of
California to cause cancer and/or reproductive toxicity without first giving clear and reasonable
warning of that fact to the exposed person (Health & Safety Code Section 25249.6). The source
of exposure is tobacco smoke from persons on YOUR property who smoke thereon in the
Noticed Areas at the locations in Exhibit A. Employees include and are not limited to security
personnel, maintenance workers, janitorial personnel, service personnel and administrative
personnel. Such exposures take place in the areas where exposures occur are the entrances to the
Facilities and the areas surrounding the ATM machines where YOU conduct business at the
locations in the attached Exhibit A.

The route of exposure for Occupational Exposures and Environmental Exposures to the
chemicals listed below has been inhalation, ingestion and dermal contact with tobacco smoke in
the Noticed Areas at the locations in the attached Exhibit A. In other words, via the breathing of
tobacco smoke and contact with the skin at those locations. For each such type and means of

exposure, YOU have exposed and are exposing and continue to foreseeably expose the above
referenced persons to:

SEE ATTACHED LIST OF CARCINOGENS/TOXINS
Legal Support for This Notice:

Although unnecessary for purposes of fulfilling the Notice requirements under the
regulations promulgated under Proposition 65, CDGA believes it reasonable to make clear its
legal and factual support for serving YOU with this Notice, so as to facilitate YOUR
understanding of the violation as well as to facilitate, if possible, a potential resolution of that
violation, or at minimum to assist YOU in YOUR discussions with counsel of YOUR choice.

This Notice concerns YOUR failure to warn YOUR customers, employees and visitors to
YOUR facilities, prior to any potential exposure, that tobacco smoking occurs at the facilities
and thus any such person “may foreseeably” be exposed to tobacco smoke while using the
facility. Under Proposition 65 YOUR duty is to provide a warning, prior to exposure, to all
persons who “may foreseeably” be exposed if they come onto the property when someone is
smoking on the property. See, e.g., Tit. 22, Div. 2, section 12601 [“An ‘environmental exposure’

is an exposure which may foreseeably occur as the result of contact with an environmental
medium. . .”].

CDGA can fulfill its burden as to its prima facie case. The burden on a Plaintiff in a
Proposition 65 case is to prove that “defendants had knowingly and intentionally exposed



employees and [others] to [a designated chemical] without a warning.” Consumer Cause, Inc. v.
Smilecare et al. (2001) 91 Cal. App. 4th 454, 460 (citing People ex rel. Lungren v. Superior
Court (1996) 14 Cal. 4th 294, 314). “Because Proposition 65 [is] a remedial statute intended

to protect the public ... [a court must] construe the statute broadly to accomplish that
protective purpose.’ Id. !

Thus, in this case, CDGA would need to prove the following: First, that YOU have more
than nine employees; Second, that tobacco smoke is a Designated Chemical; Third, that tobacco
smoke is present at YOUR business and YOU know of that presence; Fourth, that persons (such
as employees or customers) “may foreseeably” be “exposed” to (i.e. come into physical contact
with) tobacco smoke when using the business or being at the business location; and, Fifth, that
YOU do not have a compliant Proposition 65 warning sign informing YOUR employees and
customers of such potential exposure prior to such exposure. That is CDGA’s burden of proof in

any such “failure to warn” action. YOU will not be able to rebut any element of CDGA’s prima
facie case:

First, YOU have more than nine employees.

Second, “tobacco smoke™ is a Designated Chemical (as are many of its constituent
chemicals listed in this Notice) by operation of law.

Third, YOU cannot dispute that the smoking of tobacco products occurs at the Facilities.
YOU know that such activity occurs because YOU monitor those Facilities. YOU provide
janitorial services in all noticed areas and/or provide containers for cigarette disposal at the
ATMs and at the entrances. YOU have security and other personnel who patrol those areas.
YOU also have security cameras in all noticed areas and thus know, because YOU have observed
it, that such exposures occur. In other words, YOU have actual knowledge of the referenced
activity. [In this regard, please ensure that the security camera tapes herein referenced are
not destroyed, since they will be subject to discovery during litigation should YOU choose
to deny such knowledge.] YOU intend that such conduct occur (i.e. foreseeable exposures
without a warning) because, although YOU could choose to either prohibit smoking in the
Noticed Areas or provide a Proposition 65 warning, YOU have chosen to do neither.

Fourth, since it is undisputed, as OEHHA itself has found, that people in fact do smoke
in the noticed areas, it is equally indisputable that other persons (such as customers and
employees) who enter onto YOUR Facilities “may foreseeably” be exposed to tobacco smoke in
the Noticed Areas from a source in the Noticed Areas . Our use of the word “may” in the Notice
is not to suggest we are not sure that such exposure will occur. The use of the word “may” is
intended to reflect the intent of the statute, which is to provide a warning prior to exposure, that
is, to all persons who “may” be foreseeably exposed if they come onto the property when
someone is smoking thereon. See, e.g., Tit. 22, Div. 2, section 12601 [“An ‘environmental
exposure’ is an exposure which may foreseeably occur as the result of contact with an
environmental medium. . .”]. Moreover, in this case, as already noted, YOU in fact know that
such exposures occur. Thus, a Proposition 65 warning is required.

Fifth, as you know, YOU have never provided a Proposition 65 warning for the noticed

! "Knowingly' refers only to knowledge of the fact that a discharge of, release of, or exposure to a

chemical listed ... is occurring." See, Cal. Code Regs., tit. 22, § 12201, subd. (d).



areas, nor prohibited smoking.

These indisputable facts are sufficient for CDGA to be granted summary judgment on
the liability issue under Proposition 65. The remaining issue will be the extent of the civil
penalty to be imposed (up to $2500 per day per violation at each Facility operated by the bank)
and the amount of our attorneys fees and costs (including expert witness costs). At that time the
number of potential exposures, the size and sophistication of the Violator, as well as the
Violators’ response to our prior and this Notice, would be relevant factors for the court to
consider in determining the extent of that penalty.

The only remaining question is whether YOU have an available viable defense. YOU do
not.

The only potentially available defense is the so-called “exposure exemption” under
section 25249.10 of the Health & Safety Code. As to this, YOU would have to prove that any
and all tobacco smoke exposures at the Facilities will fall below the significant risk level for
carcinogens, or 1,000 times below the No Observable Effect Level (“NOEL”) for reproductive
toxins. Tobacco smoke is both a carcinogen and a reproductive toxin.

California law expressly provides that the Plaintiff (in this case CDGA) in a Proposition
65 action has no burden to prove the precise “level of exposure” to tobacco smoke. In the
seminal case of Consumer Cause, Inc. v. Smilecare et al. (2001) 91 Cal. App. 4th 454, the
California Court of Appeal expressly found that it is the defendant (i.e. YOU) which has the
burden of proof and production on this issue: -

[Plaintiff] did not have to fund scientific studies or collect medical data to establish the
NOEL or to gauge the level of exposure at defendants' offices. Nor did it have to hazard
a guess. Under the Act, defendants, not [Plaintiff], had to contend that the exposure was
at a specific level -- 1,000 times below the NOEL . . . Under the Act, a defendant relying
on the exposure exemption at trial would have to establish the NOEL, the level of

exposure in question, and, ultimately, that the level of exposure was 1,000 times below
the NOEL.

Id., at 469, 474, *

The Court concluded that therefore “plaintiff has no evidentiary burden" on the level
of exposure. Id. at 455. “The plaintiff need only prove that the defendant has knowingly and
intentionally exposed individuals to listed chemicals without providing a warning. The plaintiff

2 YOU may decide to provide such warning or ban smoking after receiving our Notice. While

under the Federal Clean Water Act a violation may be “cured” during the Notice period, and thus a lawsuit
is barred, no such defense exists under Proposition 65.

3 As the Smilecare Court noted, the burden lies with the defendant because the Act itself specifically
so provides: “The Act's warning requirement (§ 25249.6) is subject to statutory exemptions, one of which
applies to "an exposure for which the person responsible can show that the exposure ... will have no
observable effect assuming exposure at one thousand (1,000) times the level in question for substances
known to the state to cause reproductive toxicity ...." (§ 25249.10, subd. (c), italics added).) "In any action
brought to enforce [the warning requirement,] the burden of showing that an exposure meets the criteria
of this subdivision shall be on the defendant." Id.



need not prove, nor even introduce evidence, of the amount of this exposure or whether it is
above the threshold level.” Id. That burden lies solely with YOU, which we know, based upon
the available data and our own experience, YOU will not be able to satisfy.

First, in addition to the work done by the Federal EPA and other national agencies, we
rely upon the work accomplished by the State of California through OEHHA, the lead agaency
for Proposition 65 enforcement. OEHHA has conducted monitoring tests at various outdoor
locations, including the outside entrances to commercial properties and businesses. The full
report prepared by OEHHA in support of its determination that tobacco smoke (or “ETS”) is a

“toxic air contaminant” concludes, after full and complete testing of relevant outdoor tobacco
smoke exposures, as follows,

“Non-smokers are exposed to ETS in several different environments, such as outside
office buildings, schools, businesses, airports and amusement parks. The ARB
monitored outdoor nicotine (a marker for ETS) concentrations in those environments and
found that some of the highest nicotine monitoring results are comparable to those
found in smoker's’ homes."

Naturally the level of exposure depends, as OEHHA noted, on the number of smokers in
the area, the amount of time smokers and non-smokers spend there, the size of the smoking area
and weather conditions. However, based on the work done by OEHHA, it is indisputable that
there are exposures to ETS in the areas identified in this Notice which result in significant human
exposure. We will thus be relying initially upon the data collected and conclusions drawn by the
relevant scientific arm of the State of California on the precise issue at hand. YOU of course can
hire YOUR own expert to attempt to overcome that data and the conclusions of the lead agency
for Proposition 65 enforcement for the State of California.

Second, there is no NOEL or minimum “no significant risk” level, for tobacco smoke.
Any competent (and honest) expert will confirm that fact.

Third, there is no way to calculate a NOEL for tobacco smoke (because of the
complexity of the chemical compound of constituent chemicals, including arsenic and lead). Any
competent (and honest) expert will also confirm that fact.

As such, the “exposure exemption” defense is simply not viable in any action (like the
present one) where it will be shown and YOU will have to admit that ETS is present at the
business. Because there is and can be no NOEL or minimum “no significant risk level”
identified for tobacco smoke, we believe Proposition 65 essentially provides for “strict liability”

in any case where a business (with more than nine employees) exposes people to ETS without a
warning.

Some defense counsel have informed us they believe they could defend such an action on
the grounds that a bank which leases the facility cannot have sufficient “control” over the
premises to be liable for the alleged violations.* There is no such requirement in the statute. It
imposes liability whenever “in the ordinary course of business” a business with more than nine
employees exposes people to a Designated Chemical without a warning.

The issue is whether during the ordinary course of business an activity occurs at the

4 Even if “control” were an issue, it is moot for any violator which owns the relevant
facility.



business, of which the business operator is aware, which will foreseeably result in an exposure.
YOU know that smoking occurs in the Noticed areas and thus, irrespective of whether YOU can
“control” that activity, YOU must provide a clear and reasonable warning. Moreover, even if it
were an issue, if YOU lease the Facilites YOU indisputably “control” the activities of individuals
at the business sufficiently for purposes of the statute. As a lessee YOU are required to maintain
a premises liability insurance policy for each area where YOUR business is conducted. The
relevant areas include not only the interior but also the outside walkways maintained by YOU as
well as the areas in and around the inevitable parking lot. That is why YOUR security guards
make their rounds in those areas, and also why security cameras are used (and can be lawfully
used) in those noticed areas. That is also why YOU are insured for “slip and falls” which may
occur on the walkways around the Facilities, including the entrances and the ATM areas.

Proposition 65 requires that notice and intent to sue be given to the violators (60) days
before the suit is filed. With this letter, Consumer Defense Group Action gives notice of the
alleged violations to YOU and the appropriate governmental authorities. This notice covers all
violations of Proposition 65 that are currently known to Consumer Defense Group Action from
information now available to them. CDG will continue to investigate the numerousa other
Facilities owned and/or leased by YOU and reserves the right to amend this Notice to include
those additional Facilities and/or additional exposures.

If YOU believe YOU have the legal right to impede those investigations please
inform CDGA through its counsel immediately and provide legal support for that view.

With the copy of this notice submitted to YOU, a copy is provided of “The Safe
Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65): A Summary.”

Dated: March 21, 2006 M\ C) Q\
By: A RN
i v U d’ N




EXHIBIT A

BANK OF AMERICA

19640 Beach Blvd
Huntington Beach, CA 92647

7777 Edinger Ave.
Huntington Beach , CA 92647

6791 Westminster Blvd.
Westminster, CA 92683

16192 Harbor Blvd.
Fountain Valley, CA 92708

2701 Harbor Blvd.
Costa Mesa, CA 92626

8850 Bolsa Avenue
Westminster, CA 92683

17430 Brookhurst Street
Fountain Valley, CA 92708

16811 Algonquin
Huntington Beach, CA 92649

4500 Barranca Pkwy
Irvine, CA 92604

18622 Mac Arthur
Irvine, CA 92612

5812 Edinger Ave.
Huntington Beach , CA 92649

6931 La Palma
Buena Park, CA 90620




CERTIFICATE OF F MERIT
Health and Safety Code Section 25249.7(d)

1, Anthony G. Graham, hereby declare:
1. This Certificate of Merit accompanies the attached sixty-day notice(s) in which it

is alleged the parties identified in the notices have violated Health and Safety Code section

252496 by failing to provide clear and reasonable warnings.
2. 1 am member of the State Bar of California, a partner of the law firm of Graham

& Martin, LLP, and attorney for noﬁcing party Consumer Defense Group Action.

3. I have consulted with one or more persons with relevant and appropriate

experience Or expertise who has rev1ewed facts, studies, or other data regarding the alleged

s to the listed chemlcals that are the subject of the action.

tion obtamed through those consultations,

'exposure:
4,  Basedon the mfo and on all other
possession, I believe there isa reasonable and meritorious case for the private

meritorious case for the pnvate actlon” means that the

information in my

action. 1 understand that “reasonable and

s a credible basis that all elements of the plaintiffs’ case can be established

the alleged violator will be able to establish any of the

‘information prowde

and the information did not prove that

affirmative defenses set forth in the statute.



The copy of this Certificate of Merit served on the Attorney General attaches to it

factual information sufficient to establish the basis for this certificate, including

5.
the information

identified in Health and Safety Code section 25249.7(h)(2), 1.5 (1) the identity of the persons

consulted with and relied onby the certifier, and (2) the facts, studies, or other data reviewed by

those persons.
1 declare under penalty of perjury under
Executed at Costa Mesa, California on

. 0T

the laws of the State of California that the

foregoing is true and correct. March 20, 2006.




| LIST OF CARCINOGENS

Acetaldehyde cetamide
Acrylonitrile \4—Aminobipheny1’
4-Aminodiphenyl) ‘Aniline
Ortho-Anisidine \A:senic (inorganic arsenic compounds)
Benz[a}anthracene bemene
Benzo[blfluoranthene \Bcnzomﬂuoranthene
Benzo[klfluoranthene \Cadmium
’ Captan \Chromium (hexavalent compounds)
Chrysene \Dichlorodiphenyltrichloroethane (DDT)
Bibenz[a,hjanthracene \7H—Dibenzdjgﬂcarbazole
Dibenzo[a,elpyrene Dibenzo[a,h]pyrene
Dibenzo[a,ijpyrene Dibenzo[a,l{pyrene
1,1-Dimethylhydrazine (UDMH) Formaldehyde (gas)
[Hydrazine [ cad and lead compounds
1-Naphthylamine -Naphthylamine
INickel and certain nickel compounds \2—Nitropropane
N-Nitrosodi-n-butylamine \N-Nitrosodiethanolamine ‘
N-Nitrosodiethylamine \N-Nitrosomethylethylamine
N-Nitrosomorpholine \N-Nitrosonomicoﬁne
ENitrosopipcridinb ‘N-Nitrosopyrrolidine
Ortho-Toluidine hobacco Smoke
rethane (Ethyl cartbamate) \

|

LIST OF REPRODUCTIVE TOXINS

Arsenic (inorganic Oxides) admium
Carbon disulfide \Carbon monoxide
[ ead A \Nicotine

- [Toluene h‘obacco Smoke

rethane

|




ﬁh‘ . California Environmental Protection Agency
2 aCt | e e - ‘@ Air Resources Board

Proposed ldentification: Environmental Tobacco
Ssmoke as a Toxic Air Contaminant

What is Envirbnmental Tobacco Smoke?

e Environmental Tobacco Sﬁmkc ETS)is 2 complex mixture of thousands of gases and fine particles emitted
by the burning of tobacco products (sidestream smoke) and from smoke exhaled by the smoker
(mainstream smoke).

o Many of the gaseous compounds react in the atmosphere within 2 relatively short period of time. But,
under certain conditions, the particulate matter component of ETS has been shown to persist in the
atmosphete for houts.

How did ARB identify ETS as 2 TAC?

e In 1997, the Office of Environmental Health Hazard Assessment (OEHFHA), with input from Air
Resources Boatd (ARB) staff, prepared comptehensive repott on the exposure and health effects of ETS
that served as a starting point for developing the present toxic ait contaminant (TAC) identification repott.

e In 2001, the ARB entered ETS into the identification phase of the program.
o Tn December 2003, the first draft report was released for 2 100 day public comment period.
e A public workshop was held in March 2004.

e Tour Scientific Review Pancl (The SRP is an independent 9-member group of scientific experts who review
ARB reports scientific accuracy as required by Health and Safety Code section 39670) meetings wete held
from November 2004 through June 5005 to discuss and approve the ETS report.

What are the exposure and resulting health effects associated with ETS?

Despite an increasing aumber of restrictions on smoking and increased awareness of health impacts, exposures
to ETS, especially of infants and children, continue to be a public health concern. Approximately 16% of the
adult and adolescent California population smoke as compared to 23% for adults and 28% for adolescents,
nationwide. ETS exposure is causally associated with 2 number of health effects, incuding effects on infants
and children. ETS has a number of setrious impacts on children’s health including sudden infant death
syndrome (SIDS), cause and exacerbation of asthma, increased respiratory tract infections, increased middle ear
infections, low birth weight, and developmental impacts.

@Ifoml& Alr Resources Board P.O. Box 2815 Sacramento, CA 95812 (916) 322-2990

www.arb.ca.gov

1/25/2006



Health Effects that Result from ETS Exposure

Developmental Effects: fetal growth, sudden infant death syndrome, and pre-tetm delivery

Respiratory Effects: Acute lower respiratory tract infections in children
(e.4- bronchitis and pneumonia), asthma induction and exacetbation in children and adults, chronic
respiratory symptoms in children, eye and nasal irritation in adults, middle ear infections in children

Carcinogenic Effects: lung cancet, nasal sinus cancet, breast cancer in younger primarily pre-
menopausal women

Cardiovascular Effects: heart disease mortality, acute and chronic coronaty heart disease morbidity,
altered vascular properties

Health Impacts of ETS Exposure Each Year in California

®

Over 400 additional lung cancet deaths

Over 3,600 cardiac deaths

Abc;ut 31,000 episodes of childrens asthma

About 21 cases of SIDS

About 1,600 cases of low hirthweight in newborns

Over 4,700 cases of pre-term delivery

Why is ETS public exposure of concern?

Several studies have documented indoor levels of ETS. A compatison of studies indicates smokers’ homes
have indoor nicotine levels averaging about 30 times higher than a non-smokers’ home. '

Even higher levels are found in vehicles whete average particulate concentrations are up to 10 times higher
than the average particulate concentrations found in the homes of smokets.

Many of the substances found in ETS have already been identified as toxic air pollutants and have known
adverse health effects such as 1,3-butadiene, acetaldehyde, acrolein, arsenic, benzene, benzo[a]pyrene,
cadmium, hexavalent chromium, and formaldehyde.

Approximately 40, 365, and 1,900 tons per year of nicotine, respirable particles, and carbon monoxide,
tespectively, from tobacco smoke, are emitted into California’s air each year.

Non-smokets are exposed to ETS in several different environments, such as outside office buildings,
schools, businesses, airports and amusement parks. The ARB monitored outdoor nicotine (a marker for
ETS) concentrations in these environments and found that some of the highest nicotine monitoring results
are comparable to those found in some smoker’s homes. :

@llfomln Alr Resources Board P.O. Box 2815 Sacramento, CA 85812 (916) 322-2990 www.arb.ca.gov

1/25/2006



e Overall, estimated average exposure concentrations for adults and children who live with smokets atre
several hundred times higher than those who live in non-smoking environments. Such exposures are
especially of concern for young children because they are likely to recur daily and may adversely affect their
physiological development. '

What will happen as a result of identifying ETS as a TAC?
e Upon identification as 2 TAC, the ARB will develop a risk reduction repott on the potential actions to
reduce ETS exposures in California.

e 'The risk reduction report will review state and local anti-smoking programs, public education efforts
regarding the effects of exposure, and identify additional opportunities to reduce risk.

e TIn addition, the ARB will obtain additional data to better characterize the public’s exposure to ETS and
associated effects.

For More Information
Please contact the ARB toll-free at (800) END-SMOG (California only) ot (800) 242-4450 (outside California).

If you ate handicapped, you may obtain this document in an alternative format. Contact ARP’s ADA

Cootdinator at: (916) 322-4505 (voice); (916) 324-9531 (TDD, Sacramento area only); ot (800) 700-8326 (TDD,
outside Sacramento).

consumption. For a list of sample ways you can ceduce demand and cut your energy costs, sec our website:
http:/ /www.arb.ca.gov

The energy crisis facing California is real. Every Californian needs to take immediate action-to reduce energy

@ifornia Air Resources Board  P.O. Box 2815 Sacramento, CA 95812 (916) 322-2990 www.arb.ca.goﬂ
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CALIFORNIA

THE SAFE D

The following summary

. Appcn‘
OFFICE OF ENYIRONMENTAL HEALTH
TLAZARD ASSESSMENT - ‘
EN~VIRONMENTAL PROTECTION AGENCY

RINKING WATER AND TOXIC.
RCEMENT ACT OF 1986

(PROPOSITION 65: A SUMMARY

1a) Health Hazard Assessment, e
* of the 5afc Drinking ~walzr and Toxic Enforcement Act of 1986 (com-

- morly known 25 wproposition 657). A copy of this summary must be in-

cluded as

) pr‘ovisions ofthelaw,

ance on the

\hyc sianite and s implementing regulations {see cltions below)for fur-

A

has beenprepared by the Office of Environmen-

Jead agency for-the implementation

srschment 10 a0y notice of violation served ppon an alleped
violator of the AcL “The' summary provides basic inf ormation about the

meaning OF application

Proposition 63 appears in Callfomis

anidis intcndedio serve only asa convenical source
of general nformation. 1t ispot ineded 1o provide sutharitative guid-

of the law. The resder is directed W0

Jaw s Health and Safety Code Sec-

ions 252495 through 25249.13, Regulations that provide more specific
m complifnce: md-ﬂm specify procedures to-be followed by

guidance on

" Ihe Siaie in carTYing

o

‘St cerainaspects of the law, xre found in Tide 22

of the California Codé of Regulations, Sections 12000 through 14000.

WHAT DOES PROPOSS

e

ON 6 REQUIRE?

e “overpar's List.™ Proposiiod 65 requires the Governorio publish

3,

% list of chemicals that s known w the Stz of California 10 cause can-
c:r,arhh'lh defects gpm:rnprndudv: bart_ This Jist must be upda=d:

" gl least once

a year, Over 550 chemicals have

beeri lisied as of May 1,

1996; Only those chémicals thatare on the Hist are reguisted under this

1aw. Businesses
ties involving, thos¢

Cleor and req,gqné;!a.

that

RS

o

warnings. A Bbusiness is raquu'ad

duee, use, release of otherwise enigage in sctivi-
hetiicals must comply with the followiig:.

1o wariia perso erson

Lefére “knowingly * nd intentionally” exposing Lhat person io 1 lised
chemical. The warming givenmust be “eiear and reasonable.” This means

\hatthe warnd

ng mase: (1) clearlymake knawn that the £h

e cidmialinvolved

isknown Lo CRUSE cancer, br birthdefects arother Teproducy ve barm; end
(2)be given jnsuch 3 WBY Miluﬂﬂlqﬂmivdxm}@gp;ﬁpn before

e or she is expo
" ment if they oesur

chemical.

_Exposures are cxempt from the warming require-
Jess than twelve maonths afier the date of lising of the

Prahibliion from discharges into drinking water. A busi
knowingly discharge orreieasc s Tisted chemical into-wals! or onilo land

. where it passes Of
charges &re cxempl
months zfier the dll‘

oS PROPOSITION 65 PROVIDE ANY EXEMFTIONS!

Y. The Jaw excmps:

Ganrn.m"g‘hwi p‘genn'ﬂ and public w

ederal, Stste or Jocsl BOVE

Busin esses with pine or fewer empioyees, Neither the warning require-

men\ por the discharge prohibition app

o) pfnincur

fower cmpiOyeSs.

bly will pass inlo s source of drinking waier. Dis-
{rom this requirement If they occur Jess than twenty
of listing of the chemical.

ater uriities. All agencies of the

rnmenl, as well as entitics operaling public wa-

lies 10 & business that employs 2

Papge 199

. chemical

Exposures that po

ipnificant risk of cancer. For cbﬁ-.mi
 listed 25 koown Lumu: 0 cause cancer - s are

arcino - .
is nol reguired if the business can deémonstralt that &:":;s pc), s 2r‘::ung _
at s devel that poses “no significant risk.” This means tha the ex curs
is cojculaied to resull in not more than one cxcess .case of mp::“”:
100,000 individuals exposed ever B 70—ycar lifetite. "The Propaosit 1 ; n
repulstions ideniify specific “no significant k™ ievels for more th >
250 listed carcinogens.’ - : , ar

Expoxres tha will produzeno observable reproductive ¢ fectat 1,004
simes the level in guestion. For chemicals known Lo the Staie to c’l
birth defects or cther reproductive harm (veprodiactive woxicants '_\)15‘. B
warning is not required if the business can demonsurate thar the cxposu .
will produce po-obscrvable effect, even xt 1,000 Brmes the \evel n?oiux
lion. In other words, the \evel.of exposure must bebelow the “no o ;Lc s
abje cfiect level (NOEL)," divided by a 1,000-fold safery or wncenain

facior. The “no observable effect Jevel” is the highest dgse level whic

. s potbeen associnted with an observ

velopmental effect. ‘ _‘Wucuv_c or de

Discharpes that do notresult in a ‘ipnificant amount” of the liste
entering into any. source of drinking weter, Tbe prohibitic
jmm'dilchﬂ‘!ﬁ into.drinking water does iﬁn':ppuy"if the discharper
abie to demonsuraie thaa*significant amount” of the listed chemical b
1oL, does ok, or will nol enier mny drinking water sotiree, and that the di
charge complies with all other applicable laws, Tegulations, permits, T
quircments, .of order. A *gignifican lmu.mt"m l.u"y 'dim:m;t '
wroom, cxceptan dmoun! that would meet the “no tignifican: risk™
«no observable effect™ 1est if an individul were expased 10 such .
. amoun! in drinking waier, ' T '

©iow IS PROPOSITION 65, ENFORCED?

Enforcement is caried out through civil Iwsuits, These lzwesuils me
. m“g‘!‘ by the ‘_*“mﬂ General, mydl‘u’iﬂl attorney ‘ or cenain dly .
e s i s  populaion sucmeding 150 060), Liw s
 may also be brought by pri vate panies acting in the pubhc interest
only aficr providing notice of the alleged violation Wothe Anorey Gc T
al; the appropriste disiricl avLOTREY and city snorney , and the busines s
cused of the vicladon. The motice must provide adegiiae inf o
aJlow [he Tecipient 1o asiess the nature of the wlieged vicluion. A e
mustcomply with the {njorTnation and procedural "q“hmcnul ki
inrepulalions {Tive 22, Califomnia Code of Reguintions:, Secuon 129
- A privalc_peny. may not pursuc &n enforceroent actien directly ©
Proposition €5 | one of the governmenul officials noted above imit
an aclion within sixty days of the notice, T )
A business {ound to be in violmion of Propositon 65 is subject W
t ach violation, AdiG i
ness may be ordered by @ court of law 10 stop wm;z:fg“;:t:;,

FOR FURTHER INFORMATION....

Contact the Office ol Environmental Health Hazard A;w:ssmcm.‘ s |

osition 65 lmplemenution Ofice at (916) 445-6500.

§ 14000, Chemicels Required by Stete or Federal. Lew
. Heve Been Tesied tor Potential \o Cause
Cencer or Reproductive Toxiclty, but wWhi
‘Have Not Been Adequaiely Tested As
 Required. ' S
{x) The Safc Drinking Waier and Toxic Enforcement Att of 1
quires the Govemor 1o publish a lix of themicals formally requ
swic or {ederal agencies 10 -have \esting for I:l:t'lnogmidl): or TE]
uve \oxicity. bul that thee state’s qualified expens have nol found
been adegquaely iesicd s Tequired [Health and Safery Code 2524

Repaer 71, N’



Res ders should pote 2 chernica ta n]ru-xs been designaied Bs
-kn :,: {0 the staitto cauSE cancer ar reproductive toxigity is not included.
o]

in the following lising &% requiring sdditiona) esting for that panjcular -

g . . owevd, lhe “dalz gap” may continue to exist,
‘[0“‘:0]05;3:[":3::; or federal apenty's requiremens. Additional in-
";::’;P;n o the requirerneDLs for lesting may be obtained from the spe-
0 . JoW.
ul’n(cl:J )a%::}!:::ﬁ ':;?ﬁcjwb:d 10 be tesizd by the Califonia Depanment of
Pcsuc‘d;_:;%‘:':;“ﬁtv,nuon Act of 1984 (SB 950) mandates that the
(‘_nj’]?f]crrﬂla Depanment of Pesticide Regulation (CDPR) revicw chronic
I ‘3‘ srodics su PPC’f‘j“ g the registration of pesticidal active ingredi-
‘““5‘;\4‘?53;“ mumcccp‘—”b)c studies are identificd xs data gaps. The sw-
T eonduced to Ful fill ECTEr: 44 requiremenis af the Federal In-
swecticide Fungicide, d Rodenticide Act (FIFRA), which is
s 'sp'-_n:d by the u.S- Envm.mmmu] Proiection A gency. The stdics
aamin 8 wed by CDPR according o puidelines and sundards prormul-
T n:vxcdﬂ FIFRA. ThuS: older studies mzy not mee! current guidelines.
. pawcd unﬂmm o » data §EP fora compound docs nal indicatz a total
in:::f ‘;'n formaton on thE ?arqinog?rﬁciq or reproductive toaiclty of thé
‘ © und In some CRSSSs jnformation caists in the openscicntific litera-
compo B 950requires specificadditional information, A daua gap docs
wre, bmsuri\y ndicate that 2 oncopenic or reproductive hazard exists.
;:r ’;‘;" arposs of [his liste 8 data papis sul considered o be present un-
til the sz:dy' is eviewed and found o becocpuable. -
Fonowing ist I sting of SB 950dau paps for‘upcugcrq:ny. n:]:m")duc-
don_and LEFICIOEY sdics fur the first 200 pesticidal active ingredicnts.
i m‘. Fiat will chinge as aats papsar filled by additional data merllu-
m‘;:,: :?—::m of this secB O™ “onc m?m:" means oncogemicity in mice,
monc ral’ meant 'Onmsmi.d‘w in rau, *repro” mm:r:producdou. m
- ersiogemicity in rodents, *1er3 rabbit™ means \eralogemic-:

* The Tonie Sulbstances Con 3om 4 health effects Lest

Tyciohcaanc and plycidyl metach hawve been completesd mf} g{;"tﬂ‘ﬂa‘l ot

.l:nmcnul Prowccuion Agency § enew of the \esting program data is o .Uy ::\
Ty, . urren .

(&) Chemicals required 0be tesied by the Urited Stares Efvironr
12} P:owcdon Agency, Office of Pesticide Programs es Bivionmen.
The U.S. Environmenul Polection Agency (EPA) is responsibie fo .
the regulation of pesticides under the Federal Insecticide, Fungicide an:j
Rodenticide Act (FIFRA), FIFRA Tequires EPA 10 ‘register Pf—*-li.cidcs
based on data adequaie lo demonstratc tat they will not result in unres
sonzble adverse eficasiopeople ©f the environment when usedin acco -
dance with their EPA-approved labels. i : !
in 1988, FIFRA wasamended o surengthen EPA” s pesticide regulato-
1y authority nd responsitilitics 1o rerepisuer penticides regisicred pri
10 1984 to cnsurc they mest A2y’ s stringent scientfic and RE\HT o
sundards, Rercgistration requires registrants w develop up—o-da :1
bases for each pesticide sctive ingredicnt. As part of the reregisiration
process, modifications may b made Lo registrations., kabels or wleranees
{0 ensure they are protective of bxumman health and the envi Al

 TEIEpNrAtion TEViEws will identify any pesticides where regu -

\ion may be necessary to deal with unreasonable risks. EPA bhas been di
recied to nccelemie e reregistration process 3o that the entire proce "
is completed by 1997.The 1988 amcndmenisict out & five—phasc lchcd: '
ule 1o accomplish this sk with Seadlines upplying 1o both penicide -
isirants and the EPA. These smendments are requiring a substanzial nrv:g-
ber of new stndies 1o be conducted and old sidies o be ref u;n.
EPA review to ensure they are adequate. EPAmay, in the fuwr o
additional dats or information vo further evalunie any co o’z“lz
safety of pesticide products, neeTns

The chemicals lisid below mre those for which data are unaveilabic
or inadequate 1o chancierize oncogenicity, lEmogenicity, or i

tive cffects potgnuﬂ.Fmpurppsa of thitsecion, “onc” ) )
ity in rabbits. . iciry, “iera” means ITROEERCi Ty, and “repre” means reproductive L:x':;-.
Y 3 Chamical Testing Needed by ~ Dos haes ;
’ . onc T, Tepre, len rodent mical ta Requiremerney
Bendiocard Acrolein onc, en
ONC Mf, OAC MO, TP, 161 3 i
Cnioroneb roden. tera mabbkt ’ :’lkyl imidzzoline wen
) mcn',n ) TEpio, En
. . 4=pminopyTidine . DR, TEprD, \cTm
. 1epre, one T
PP L . X 4-T=Amylphenol onc, Ty .
Peooicum distlises, wromedc mmd:ka l:':nmhhh e m. Aquashade ouC, Epro, teTm - . :
e ot ) B:ﬁsulide onc, an..m
(c) Chemicals required 19 be tesiedby e United Siates Environmental | penzisothiazoline-3-on i hing
. P,.Dw;ﬁnn AgEDSY, Ofﬁ= of c Subsiances, . .. B'“‘m‘.“"""'- . R Tepro . -
Under Secton 4(a) of the Toxic Subsuances Control Act, iesting of 3 | Bromoniwostyrens - e
hermical s required whes that cheniital may present an urnreasonable | Buwa 77 Yepm
¢ T or is produced in substantial quantiies and enters the environment .
f; . osianis) quantities, Of ynay havesignificant or substantial human ex- | crjorfiurenol methl wn
ure. . . Y " . . = »
P°T,_m ourposes of this sscﬂg“' “\era" means u_:mogemdly. Tox" MEANs | Chioropicrin onc, repro
reproductive wxicity, “oAc MR oncopepicity. Chromated arsenicals n
’ Cyclome ont
CM.".‘“’A | Te..rlh: Needed .  Cypermethrin o epro. 1
- dy] ether now, i3 . ' :
Ayl (C12 13) glysidy! ) no. \en DONA ToprD, e
Ay} metiyl ethel Dibromodicysnobutanc " n
Bisphenol A diglycidyl & e nex Diclofop—metiyl oo, kn
Cyciobonas’ noi em Dihalodialkylhysanioins onc, repe, erm
. e Dimethepin o, repro, em
Gyidyl methacrylae® Dimethyldithiocarbamate onc, repes, term
) . Dinocap and its compounds wn
sisocysmals o1, teva
| e-Hexamethylene dii Diphacinone and salls . e, 1
' hylpymrolidone one, nox, & Diphenylamine
\ onc, len
Nty nox Dipropyl isocinchomeronaic repro
Prezol ’ Diuron onc
' Page 200
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O Chemical
Dodine
Etholumesaie
Ethoryquin

r-muﬁoh
Fenvalersic
Fluvalinste

ydroay-methylitriocmrbSIE

norganic chiomiss
anmic sulfites -

Jodine—potnssium lodise |
Iprodionc
e

5EROREE B§

11
i1 3
5

Dau R
onc, repro, e

onc, repro, icn

ouc, en

X

~ - Pape 200:1

Chemical Dawn Requiremens
en .
Propiconazole onc
Propylens ordde 1= _
ome, Topm
Pyvethrin and dorivatives ong, ien
Pyrimidinonc onc, iz
Scthoxydim onc
i ‘unr;.tq_n.\nl
Sodium Nioocide =
Sul{ometaron~metityl onc, e
TET—coniaining compovnds “bac, e
Thiophanate—metiyyl . ooten
| ‘Revised: Jamuary 1, 1998

Rt S S
e e T

e e A
OAL for priniing caly prnumnt Lo Govermment Code seciion 11343.8 (R:;is\l-

1l ®,Ne, 20 " -

- = . Editoria) correction of printing errors (Reginer 93, No. 45)

| 1 Amendmeni of subscztion (&) [iled b-1-54, Subminied v OA] -
(Regisier 54, No. 31). tormined o DAL forprning oo

9. Amendmen. of subsections €0}, (E), and (&) Gled 12~73-54. i
e ST o
. Amen \'8 - or pr ’
Code seaion 113438 (Regiswr 95.1«55?‘ oy przseant tg Governm

. 11. Amendment filed 1-30-57; opcrative 1-30-F7. Submiined w OAL for pr

 img only pursuant 1o Halth und Sajery Code seciion 25243 8 (Repinet 571

12 hmewdmeni of subsecions £5), (c) wnd (2) Hed 2-13-51; operative 2-13-
Submitizd to DAL for primuing on): 1o Fealth and.

'25249.8 (Repisisr 9L, No. ). ¥ punmtt th and Safety Code 3ec

[The nexl page is 201_.]



Animal bioassey data is admissibic and generalty indicative ol paten-
ual effects ins::x :;‘;:s regulation, substances arc present occupstionally
Fm;m:c;s s possibility of exposre cither as & result of nomal work
when 'o:u or & reasonably foreseeable emergency resulting from work-
. opcrauo ations. A reasonably foresecable erergency is one which 2
P\accma’c person should anticipaie based on usual work conditions, 2
'::::_moc‘s panicular chemical properies (€.g.. poieniial for explosion,
fire, reactivity), and the potential for human health hazards, A reasonably
[m;s cesblc cmergency includes, but is not h.mned 10, spilis, fires, cxplo-
sions, cquipment fajlure. rupture ‘ol' containers, or filure of conuol
equipmen! Which ‘may or 6o resillina release of & hazardous substance
ino the workplace. '

(o) Adminisuative Procudurtfollowed by the Direcior for the Devel-
opment of the Initial List. The Dircctor shall hold a public hearing con-

ceming the initial list. The recond will remain open 30 days afier the pub-
lic hearing for addirional wrien comment Requests 1o exempt &
(ubstance in 3 particular physical sute, volume, or concentration from
the provisions of Labor Code sccuons 639010 6399.2 may bc made at this
“ime. |1 no comments in opposition 1osuch a reques| arc madz it the pub-
lic hearing of received dunng the comment period, or if the Direcior can
fing no valid reason why l!'l: request :hould.nm be considered, it will be
. incorporaict during the Director's preparation of the lisL
A fier the public comment period the Director shall formulate the ini-

yal list and send it to the Standards Board for approval. A fier receipt of -

" the listora modified list from the Standards Board, the Di will
adop! the listand file jt with the Office of Administrative Law,
(c) Concenuration Requirement. In deiermining whether the concen-
ration requirement of 8 substance should be chanped pursnant to Labor
Code section 6383, the Director shall consider valid and substantial evi-

dence. Valid and substantinl evidence shall consist of clinical evidenee

or woxicological studies inciuding, but not limited 1g, animal bioasszy

\ests, shori—erm in vitro 128t and human epidemiclogical stdies. Uipon -

sdoption, a pepulation indicating the concentration requirement for a sub-
stance shall consist of a footnote on the list. .

(d) Procedures for M odifying the List. The Director will consider peti-
\ions [rom any member of the public to modify the list or the concenira-
jion requircments, pursuant to the procedures specified in Government
Code section 1 1347.1, With petitivasto modify the list, the Director shall
make lny.hu::sw'y deletions or additions in w:ordmee with the proce-
dures herein set forth for establishing the lisL. The Director will review
lhe existing list a\ lcast eVETY two years and shall make any necessary ad-

. ditions orgdaictions in accordancewith the procedures herein set forth for
establishing the Hst . )

() Crisria for Modifying the LisL. Petivons 10 add ar remove 8 .sub-

siance onthe list, mudily the concentration level of » subsiance, or refer-

ence when a panicular subsiance is present in a physical state which does
pol posc Ky human health ?‘k must bc accompanied with relevant and
sulficicnl scicmific data which may include, but is not limited 1o, shori-
\erm 1ests, animal studies. hum.m epidemiological sindies, and clinical
daw. Il the applicant docs not includz the complete content of a refer-
cnced swdy or other document, there must be sufficient information 1o
permil the Direcor 1o idcnilfy and obuin the referenced material. The pe-
titioner bears the burden of justifying any praposed modification of the
hn'-rhc Dirccior shall consider all evidenee submiucd, including ncgative
and positive cvidence. All cvidence must be based on properly designed
swdics for toxicological endpoinu indicating adverse health cffects in
humans, &.g.. Carcinopenicity, muwgenicity, ncurotoxicity, organ dama-
gesellects . . . .

For purposcs of this regulation. animal data is admissible and general-
ty indicative of poicniial cffects in humans, L

“The absence of a particular caicgory of studies shall not be used o
prove the abscnce of risk.

. Pape23 .

inherent 1nsensitivities, r” results must be reevaluated in \igh‘- o
the lirnits of sensitivity of cactv study, its test design, and the protocol [of.
lowed,

In evaluating differcnt resuits among proper tesis, as & generl rulc,
positive results shall be given more weight than negati ve resuits for pur-
poses of including s substance on the listormedifying the list in reference
\0 concentration, physical state ot volume, © thal appropriate informa-
tion may be provided regarding those positive results, In each ease, the
relative sensitivity ol each test shall be 3 fictor in resolving such con.-
fliaws, .

NOTE: Authority cited: Scction 63BQ, Labor Code, Ref . .

£310, 6380.5, 6382 and €383, Lubor Code, erence: Sections 6361,
History .

1. New articke § (seation 337) filed 11-5-4); effeciive thinicth

(Reginer 81, No, 45), . day thercahc
1. Amendment of subsection (d) filed 1-15-8}:efiective upon fili .

Government Code section 11346 24d) (Reqisier X7, Na. 3). ing pursuant 1o

1. Editorial correction of HISTORY 2, (Reginr 91, No. 19).

}338. Special Procedures {or Supplementary Enforcement
of Siste Plan Requirements Concerning
. Proposition 65, :

{a) This sectionsels forth special necessary to co i
the terms of the approval by the Uniied Suies Depanment o[u‘gz‘ryo‘;nug
Californiz Hazard Communication Swindard, pertaining 1o the incorpo
ration of the occupstional applications of the California Safe Drinkin
and Toxic Enforcement Act (hercinafier Proposition 65), s st forth |
62 Federal Register 31159 QJune 6, 197). Thiz approval specificall
placed cenain condhions on the enforcement of Proposition 65 with n
pard 10 occupational eaposures, including that it does nok pply to 1k
conduct of manulaciurers ©ccurTing ouside the Staie of Californis. An

on ing “in the public interey” pursuam 1o Health and Safe:
Code § 25249.7(d) (hercinafier “Supplemental Enforcer™) or any dinri
siorney Of city alomey ©F prosecutot pursuarit o Health and Saie
Code § 25249.7(c) (hereinafier “Public Proseculor™), who alicges the ¢
istence of violatons of Propasttion 65, with ré.:pu:n‘ \0 occupational ¢
pasures as incorparaizd into the Califomia Hazard Communication Su
dard (hereinafier “Supplemental Enforcement .Mauer™), shall comy
with the requirements of Lhis section. No Supplemental Enforcem
Maner shall procesd eacept in complisnes with the requiremenus of §

(b) 22 CCR § 12903, setting forth spedific requirements for the comt
and manner of service of sixty—day notices under Propositon 65, in
fecLon April 22,1997.is sdopied and incorporated by reference. l;\ 'Y
tion, any sixty—~day nolice concerning s Supplemenal Enforcement b
wer shall include the following suicmen:

“This notice alieges the violaion of Proposition 65 with respeat o
cupational cxposures poverned by the California Stae Plan for Oco
tiona! Saloty and Heslth, The Suae Plan incorporaiss the provisior
Proposition 65, as approved by Federal OSHA on Junc €, 1997, Thit
proval specifically placed ceruin conditions with regard to occupati
exposures on Proposition 65, including that it does not apply 1o the
duel of manufacturers occurting outside the Staxe of Califomia. Th
proval aiso provides that an employer may use the means of compl!
in the peneral hazard communication requircments 10 comply with |
osition 65. i niso requires that suppiemenial enforcement is subjest
supervision of the Califomia Occupational Safety and Health Adn
uation. Accordingly, any sctiement, civil complaint, or subsu
courn orders in this matier must be submitied 1o the Allomey Gen

(c) A Suppicmenual Enforcer or Public Proseculor who comme
Supplemenial Enforcemment Mauer shall serve a file—cndoned o
the complaint upon the Atorhey General within wen days alier [ilin
the Coun.

(d) A Suppicmenal Enforcer or Public Prosccutor shall serve ug
Aunorney General u cany of any motion, or oppesition 1o 2 moti

My XERL o 4] M0 0



CERTIFICATE OF SERVICE

I am over the age of 18 and not a party to this case. Iam a resident of or employed in the
county where the mailing occurred. My business address is 950 South Coast Drive, Suite 220,
Costa Mesa, California 92626. ‘ :

I SERVED THE FOLLOWING:

1.) Second 60-Day Notice of Intent to Sue Under Health & Safety Code Section
24249.6;

2) The Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65):
A Summary (only sent to violators)

by enclosing a true copy of the same in a sealed envelope addressed to each person
whose name and address is shown below and depositing the envelope in the United States mail
with the postage fully prepaid:

Date of Mailing: March 21, 2006
Place of Mailing: Costa Mesa, California

NAME AND ADDRESS OF EACH PERSON TO WHOM DOCUMENTS WERE
MAILED:

Kenneth D. Lewis

Chairman, CEO and President
Bank of America

100 North Tryon Street

Mail Code NC1-007-18-01
Charlotte, NC 28255

California Attorney General
(Proposition 65 Enforcement Division)
1515 Clay Street, 20th Floor

Oakland, CA

Orange County District Attorney
700 Civic Center Dr. W., 2™ FL.
Santa Ana, CA 92701

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. /x\
Dated: March 21, 2006 \ A \\I\
\/ V A ‘ '~




